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THE AMERICAN COMMISSIONER
MIXED CLAIMS COMMISSION

UNITED STATES AND GERMANY

DECISION NO. 23

IN THE MATTEI{ OF

FIXING REASONABLE FEES FOR ATTORNEYS OR
AGENTS UNDER THE AUTHORITY OF SECTION 9 OF
THE " SETTLEMENT OF WAR CLAIMS ACT OF 1928 "

DOCKET NO. 5140

Sirmyn Schlmigen, Claimant

Altheimer and Mayei\ Attorneys

The above named claimant has duly filed with the American Com-

missioner a written request that he fix a reasonable fee to be paid by

him to his attorneys, Altheimer and Mayer, of Chicago, Illinois, as

compensation for whatever services have been rendered by them on

behalf of and with the authority of the said claimant, such services

being of the character described in the provisions of Section 9 of the

" Settlement of War Claims Act of 1928 ".

The claimant has objected to the amount of the fee asked by his

attorneys on the ground that it is excessive, and the attorneys have

been duly notified of the filing by the claimant of his request that

a reasonable fee be fixed. The attorneys have filed with the Amer-

ican Commissioner an affidavit giving the information which they

desire to have considered by the Commissioner as showing the reason-

ableness of the fee asked, which information has been brought to the

attention of the claimant, who has filed an affidavit in reply, a copy

of which has been transmitted to the attorneys.
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In this case an award was rendered by this Commission on March

19, 1925, on behalf of the claimant, for $10,000, with interest thereon

at the rate of five per cent per annum from July 1, 1917, to the date

of payment, which amount represents the value of property in Ger-

many belonging to the claimant and taken over by the German Gov-

ernment through the application of exceptional war measures.

The amount of the fee asked by the attorneys is twenty-five per

•cent of the amount received by the claimant from the Treasury De-

partment in payment of his award in this case. All cash disburse-

ments w^ere paid by the claimant himself and the fee asked by the

attorneys, which, except for a small retainer, was contingent upon

a recovery being had, is to cover all work of every nature done by

these attorneys in this claim.

It appears from the affidavits filed by the attorneys and the claim-

ant that, on December 7, 1922, the claimant employed these attorneys

to prosecute and collect this claim. No written agreement was then

entered into between them, but the claimant paid the attorneys a

retainer fee of $50.00, and it was understood that he was later to

pay them a reasonable fee contingent upon an award being made

and paid.

On January 21, 1925, about two months before the date of the

award in this case, the claimant's son, representing himself as acting

on behalf of his father, and apparently referring to some previous

discussion with the attorneys, wrote to them that he had conferred

with his father about their proposal for a thirty per cent fee, which

his father thought was too high, and he requested that they give this

matter careful consideration. On January 22, 1925, these attorneys

wrote to the claimant's son suggesting a fee of twenty-five per cent

of the amount recovered. This percentage was agreed to by a Jetter

to the attorneys dated February 11, 1925, written on the letterhead

of the son's business firm, and signed " Simon Schlangen per N, A.

Schlangen." The claimant denies any knowledge of this letter at the

time it was written and states that it " was written by affiant's

[claimant's] son, without authority from affiant, and he did not

know of its existence until he saw the photostat copy in the attorney's

affidavit " submitted to the American Commissioner in these pro-

ceedings. On the other hand, the father's initials " S. S." are placed

on the letter where it is usual to pl^jce the initials of the person

dictating the letter.
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The following is a chronological review of the services rendered

by these attorneys as shown by the records of this Commission

and by the information filed by the claimant and the attorneys.

On December 22, 1922, after these attorneys had requested and

received from the State Department forms and data for use in filing

•claims before this Commission, the claimant, at the request of the

attorneys, called at their office and furnished the necessary facts

and information to enable them to prepare the petition which was

filed with the State Department on December 26, 1922.

This petition, which was four typewritten pages in length, was

accompanied by only one supporting document, namely, a certified

copy of the certificate of naturalization of the claimant.

Nothing further was done about the prosecution of this claim

after the petition was fi^ed until December 6, 1923, when the Amer-

ican Agency wrote to these attorneys asking them to file the neces-

sary proofs on or before January 15, 1924. The attorneys wrote

in reply to the American Agency that "" inasmuch as we are entirely

unfamiliar with the procedure in your Department, we kindly ask

that you advise us what proofs you desire to substantiate our claim."

The Agency replied by letter dated December 12, 1923, explaining

that :

The difficulty with the petition on file would seem to be that it rests the

liability of Germany upon the fact that there was a war and that your client

suffered because of such a war. This is insufficient. It must be shown, for

example, that the German Government took over the claimant's automobile,

or did some overt act with regard to his property, and this must be proved by

the affidavits or depositions of those having a i^ersonal knowledge of the facts.

In similar cases documents have been filed with this Commission in the form

of letters from Germany or affidavits of persons in Germany who have a

knowledge of the facts. The proofs must be as full as though you expected

to recover judgment before any court.

In response, the attorneys wrote to the Agency on December 17,

1923, that " we have just communicated with our client, Mr. Simon

Schlangen, and he has set about to obtain the documentary proof

and evidence which you request." This letter also asked that the time

within which this evidence might be filed be extended beyond Jan-

uary 15, 1924, and a few days later a month's extension was granted

hj the American Agency.

A further interval of seven months elapsed during which these

attorneys did nothing with reference to the prosecution of this
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claim except to write two letters to the claimant urging him to

hurry with the information and data which he was attempting to

obtain, and to hold one conference with the claimant at which they

suggested to him the nature of the documents which he should obtain

from Germany. No communications were received by the American

Agency either from the attorneys or the claimant during this

interval.

This failure to proceed with the prosecution of this case caused

the American Agent to send to these attorneys under date of Sep-

tember 17, 1924, a formal notice stating that, in the event of their

failure to furnish within two weeks from the date thereof the nec-

essary evidence to support this claim, or to give satisfactory reasons

for the delay in furnishing the same, he would apply to this Com-

mission for a dismissal of the claim for lack of evidence to justify its

prosecution. This notice brought forth from these attorneys the

following response, under date of September 22, 1924:

We must at this time state that our evidence and our proof is to be received

from Germany, and that our clieut has diligently been searching and communi-

cating with certain parties in Germany to obtain such documents, proof and

information. It has not been a question of delinquency on our or our clienff*

part nor any attempt to retard the progress of this claim, but as stated above

we are waiting for our proof and evidence to be sent us from Europe. We
have written our client several times, and he has written his corresponding

agents for the desired evidence, but up to the present date have had no success.

* * It would be highly appreciated if the introduction of such evidence

and proof would be extended for a reasonable time in order to perfect our

claim.

Again, on October T, 1924, these attorneys wrote the American

Agenc}^ that they had just been advised by the claimant that the

necessary proof and affidavits in support of this claim had been

forwarded from Europe and that they were expected to be received

within a very short time. Because of further delays in receiving

these documents from Germany, further extensions of time for their

filing were obtained by these attorneys.

Finally, on November 11, 1924, these attorneys forwarded to the

American Agency the original documents received by the claimant

from Germany, but, because they were in the German language,

they were returned by the Agency with the request that they be

translated. These attorneys thereupon turned these German docu-

ments back to the claimant Avho himself arranged and paid for the
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Eno^lish translation thereof. Before forwarding these translations

to the Agency, these attorneys prepared and had executed an affidavit

of the translator certifying to the accuracy of the translation.

On January 8, 1925, the American Agent wrote these attorneys in-

forming them that this claim would be taken up with the German

Agent in an endeavor to progress it to an award and added

:

The first part of the claim seems to relate to your client's loss because of

Ills investment in a brewery at Cologne, Germany. No act of the German Gov-

ernment is shown, and the loss seems to be wholly because there was a war.

This branch of the claim does not come within the liability of Germany as

fixed by the Commission, and some overt act of the German Government would

have to be shown. I can probably get on offer of settlement on the loss of

the automobile.

If you can assist me in any way by pointing out under what theory it is

claimed that the German Government is liable for the loss of a contract for

the purchase of a brewery, I will be pleased to have you do so.

Subsequent to the receipt of the above letter from the Agency

these attorneys prepared and had executed an affidavit, one type-

written page in length, with reference to the purchase by the claim-

ant and the value of the automobile owned by him and taken over

by the German Government, and also one affidavit, four typewritten

pages in length, signed and executed by the wife of the claimant,

setting forth more specifically the facts from Avhich this claim arose,

particularly the overt act of the German Government in taking over

the claimant's property.

On March 3, 1925, a conference was held at the office of the

American Agent between a representative of these attorneys, the

German Agent and the American Agent. At this conference, which

lasted about an hour, the German Agent proposed a compromise in

this case in the sum of $10,000, with interest from July 1, 1917.

This offer of the German Agent was accepted by the claimant, and

the Agency was duly notified of this fact by the attorneys on March

7, 1925, at which time they also sent to the Agency a power of

attorney, dated March 6, 1925, and signed by the claimant and his

wife, giving these attornej^s authority to compromise and settle this

claim on their behalf in accordance with the above offer of the

German Agent. The American and German Agents, on March 13,

1925, signed an Agreed Statement of Fact recommending the above

amount for award by the Commission, which entered an award in

accordance with this recommendation a few days later.
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In this connection, it should be rioted that the claimant, at the

attorneys' suggestion, advanced to them the sum of $125.00 which

was used by them for the travelling expenses of their representative

in attending the above mentioned conference with the American and

German Agents.

No brief on anj^ question of law or fact involved in this claim was

submitted by these attorneys on behalf of the claimant, and all of

the documentary evidence filed in support of the claim was col-

lected by the claimant in Germany, It is stated in the affidavit

submitted by the attorneys that their representative spent two days

in Washington at the time of the above mentioned conference, but

the records of the Commission show that no important conference

with either the German or American Agent other than the one

above mentioned was held by the representative of these attorneys.

Now, therefore, considering that the payment of the attorneys'

compensation was, except for a small retainer, contingent upon se-

curing and collecting an award, and considering the character and

extent and value of the services rendered by them, and in view of

the considerations stated above and in the general Jurisdictional and

Administrative Decision of September 28, 1928, and after careful

examination and full consideration of the information furnished in

this proceeding by the attorneys and the claimant and by the records

of this Commission pertinent to the questions involved, and after

due deliberation thereon.

The American Commissioner decides and fixes as the reasonable

fee to be paid by the claimant, Simon Schlangen, to his said attor-

neys, Altheimer & Mayer, in this case, the sum of one thousand dol-

lars ($1,000), in addition to the sum of one hundred and seventy-

five dollars ($175) already paid by the claimant to the attorneys

for retainer and expenses, the said fee to be paid by the claimant

and received by the attorneys as full compensation for all services

rendered in the prosecution and collection of this claim, as defined

by Section 9 of the " Settlement of War Claims Act of 1928 ".

Done at Washington, D, C., this 4th day of January, 1929.

Chandler P. Anderson,

Americam Cornniissioner^

Mixed Claims Ooni77iissio7iy

Umted /States and Germany
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